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Corporate features

• Investment Catalogue/guidance

• Limited liability company – no shares

• Registered capital and total investment amount 

• Business licence – business scope, annual inspection

• Operation term

• Management structure – legal representative, board

• Corporate stamp/seal and finance stamp

• Restriction on transfer of equity interests

• Tax and profit repatriation



The door opens…

• WTO accession on 11 December 2001

• 2004 “FICE Procedures” (Administration of 
Foreign Investment in the Commercial Sector 
Procedures) 

• WFOEs allowed from 11 Dec 2004 (w/certain restrictions)

• High capitalisation requirements and geographical restrictions 
eliminated

• Wider scope of business, wholesale, retail, commission 
agency and franchise can be combined on approval

• Simplification of approval processes: power devolved to 
provinces and municipalities



Trading In China – which form ?

1. Establishing a Foreign Invested Commercial Enterprises (FICE)

– (Joint Ventures or Wholly Owned) 

• business scope :

• retail, whole sale, commission agency, online sale and 
franchising 

2. Carrying out Commercial Franchising

• Through its own subsidiary in China (having retail and 
commercial franchising in business scope is required); or

• Through retailers or its distributors as agents in China



Approvals

• MOFCOM, SAIC and other departments

• Central approval, provincial approval

• The Investment Catalogue (latest amendment 30 
January 2012): 

– encouraged, restricted, prohibited  

– quality not quantity

– National policies

– 12th Five year plan



Approvals

Practical points:

• Participate in the approval application 
process and documents preparation

• Do not rely on the Chinese party

• Communicate with the approval officials



1. Joint Ventures



Structure of JVs

• Legal personality

• Equity interests

• Scope of business

• Registered capital

• Equity JV vs Contractual JV



Problems with JVs

• Differing objectives

• Poor quality of local management 

• Undisclosed liabilities, misleading information

• Uncertain title to assets

• Improper competition and “leakage” of IPR



Same bed, different dreams

In a word…..

同床异梦同床异梦同床异梦同床异梦



2. Wholly Foreign Owned Enterprises 



WFOEs – life would be so simple……

• What’s a WFOE – wholly foreign owned enterprise

• Life would be so simple without a burdensome 
local partner…… or would it?

• Ongoing sectoral restrictions on WFOEs



3. Contractual arrangements 



Contractual arrangements -- virtual JVs?

• Purely contractual framework; e.g. TM License, 
Service Agreement

• Avoids much of the approvals process but offers 
no comfort of regulatory approval

• Not a satisfactory substitute for franchising

• Problems of quality control, commercial control



4. Franchising 



Legislation

• Measures for Administration of Commercial Franchising (1 May 
2007)

• Supplementary Provisions to the Measures for the Administration 
of Foreign Investment in the Commercial Industry (effective from
10, April, 2012)

• Measures for the Administration of Record Filing of Commercial 
Franchises (effective as of 1 February, 2012)

• Measures for the Administration of Information Disclosure in 
Connection with Commercial Franchise (effective as of 1 April, 
2012)

• 12th Five year plan – opinions on healthy development of 
Franchises



Updated Provisions on Commercial Franchising
Record Filing Requirements

2007 Rule 2012 Rule

Competent 
Authority in 
Charge of 
Commercial 
Franchising 
Record Filing

If a franchisor carries out its franchising 
activities within one province, it should 
conduct record filing with the provincial 
counterpart of the MOC; if a franchisor 
carries out its franchising activities 
beyond one province, it should conduct 
record filing with the MOC at the central 
level. 

To emphasize that, a franchisor is also 
entitled to file with the MOC at the central 
level, if the competent record filing 
authority fails to record its commercial 
franchise activities.

Revocation of 
Record Filing

the record filing authority may revoke the 
record filing if a franchisor is evidenced to 
have hidden related information or 
provided untrue information.

1. The record filing authority may revoke 
the record filing if a franchisor hides 
related information or provides untrue 
information, and thus causes a 
material impact to the agreement. 

2. The record filing may also be revoked 
on the application of the franchisor. 



Updated Provisions on Commercial Franchising
Record Filing Requirements

2007 Rule 2012 Rule

Required 
Changes to 
Original Record 
Filing

Just specifying that, a franchisor should 
change its record filing with the 
competent authority in case any 
information recorded has been changed. 

A record filing will need to be changed 
if: 

a. the information of the franchisor 
registered with competent registry 
changes;

b. the business resources information of 
the franchisor changes; or

c. the details on the distribution of 
franchisees’ stores in China change.

In addition, a franchisor is also 
obligated to inform the record filing 
authority of any conclusion, 
cancellation, termination and renewal of 
franchise agreements in the previous 
year by 31 March of each year. 



Updated Provisions on Commercial Franchising
Information Disclosure Requirements

2007 Rule 2012 Rule

Information which Needs to be 
Disclosure

only the parent company and 
the parent company’s or the 
franchisor’s controlled 
companies fell within the 
definition of “affiliated parties”. 

Natural person shareholders of 
franchisors are covered in the 
scope of “affiliated parties” of 
franchisors.

The bankruptcy history of the 
franchisor or its affiliates for last 
five years should be disclosed. 

Only two years of the 
bankruptcy history of the 
franchisor or its affiliates are 
required. 

The business resources of the 
franchisor or its affiliates, such 
as the IP rights, operation 
modes, should be disclosed.

Only the business resources of 
the franchisor or its affiliates 
related to the franchising 
activities are required.  And the 
business status of existing 
franchisees should be disclosed.

Only the material litigation or 
arbitration in connection with 
the franchise during the last five 
years should be disclosed. 

All the litigation or arbitration in 
connection with the franchise 
during the last five years should 
be disclosed.



Updated Provisions on Commercial Franchising
Information Disclosure Requirements

2007 Rule 2012 Rule

Statutory Conditions on 
Termination of the Franchise 
Contract

The franchisor hides 
information, or discloses untrue 
information.

The franchisor hides information 
which may adversely impact the 
performance of the franchise 
agreement and cause the 
purpose of such agreement to 
be unachievable, or discloses 
untrue information. 

Confidential Obligation of 
Franchisees

Just specifying a franchisor may 
enter into confidential 
agreement with a franchisee

The statutory confidential 
obligation of franchisees has 
been enhanced under 2012 rule



Other legislative highlights: 

• Is the “directly operate two outlets for at 
least one year” rule still valid? 

• Cross-border franchise: MOFCOM filing

• China subsidiary franchisor – provincial level -
consistency approach:  

– amend business license first, then registration 
of franchise 



And more highlights

• prospective franchisee to keep disclosed 
information confidential – agreement or no 
agreement

• Renewal of existing agreement with same terms 
– no longer need to disclose

• future trend:  to tighten rather than relax 
franchising regulatory



Issues for franchisors

• In your JV Contract, Development Agreement, 
Service Agreement and Trademark Agreement, 

you must carefully negotiate 

“affiliate”

“territory”

“competing business”

“Termination”



Getting your money out

• Trademark license: royalties not convertible 
without proof of PRC TM registration

• Service agreements: no registration requirement

• Need for sound tax structuring



Some franchising models

Model 1: Cross-border franchise 

Model 2: WFOE/JV owned and managed stores

Model 3: WFOE/JV acts as franchisor 

Model 4: WFOE/JV acts as franchisor + WFOE/JV 
owned and managed stores

Model 5:     WFOE/JV owned and managed stores 
+ cross-border franchise

Model 6: WFOE/JV owned, but franchisee 
managed stores

Model 7: JV with call option by foreign party



Franchisee

Franchise Agreements

R.O.W
China

Model 1
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Practical issues



DD is notoriously hard to conduct, so

• Negotiate strong conditions precedent and don’t 
waive them

• Fight for exit rights (put or call options)

• Include a detailed initial business plan in the JV 
Contract

• Assume nothing - ask, verify, confirm, ask again



Common pitfalls and errors

• Assumptions about Chinese motivations

• Assumptions about market 

• Reliance on “facts” recited by the Chinese party

• Misunderstanding of “guanxi” (关系关系关系关系)

• Assumptions about timing



Common pitfalls and errors (cont…)

• Collective decision-making, hierarchy

• Mianzi (面子面子面子面子) or “face”

• Rushing, showing your hand

• Failure to negotiate the details

• The language trap



Any Questions?
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Sharon Shi, Partner
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• T: 0044-20 7919 0734

Jean-Marc Deschandol, Managing Director Shanghai
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